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M/s Krishna Electricals

aﬁéaﬁ?ﬁwmmarﬁmﬁmmﬁmaﬁsﬁmw%qﬁaﬁ@ﬁaﬁ
TATT 9T HeTH TG Py 3nfier IT GANETOT e T HY Hhell § |

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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" A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,

Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

~ Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit fromafaétory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sac.108: ..
of the Finance (No.2) Act, 1998. e
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, 2nder Major Head of Account.
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( .
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@) Wwﬁmwmmgwﬁuwwmmmsﬁmmw
<& ST VT i i . 3. AR B, G, T3 Reel B W

(a) the special bench of ‘Custom, Excise & Service Tax Abpellate Tribunal of West &gock
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b)  To the west regionél bench of Customs, Excise & Service Tax Appelliate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

() S Seures Yo (ardren) ], o001 Y GRT 6 @ aieeta wod 593 ¥ FRiRd fby ergan
3ﬁ?ﬁawﬂ%ﬁmﬁﬂém$ﬁ%33nﬁaﬁmww%ﬂaﬂwmﬁﬂ%ﬁaﬁww
aﬁﬂmmaﬁmsﬁ?mwrstmmwﬁm%aﬁw1ooo/—qﬂ’\’1ﬁa‘rﬁ
E‘Fﬁlaﬁmwaﬁwﬁ,waﬁnﬁsﬁvquﬁmwsmmsomwﬁﬁ
w‘qsooo/—mmﬁlmﬁwwaﬁm,maﬁmsﬂ?WWWmso

g I SEd ST %aﬁwmooo/—qﬁﬂﬂmaﬁmfﬁmwwzﬁﬂmﬁ
%@T%éﬁwzﬁmﬁiﬁaaﬁmlaﬁwwwﬁ%mﬁmﬁﬁvﬁmﬁﬁahﬁ

st 7 B Wl e <maiieeer 3 g Rerd &1 ogem

P &




(3)

(4)

oy S

i ¥ g & w7 w6 @ o | 7E g S @ Rl R TR 4 @ 6 @
oIET T S ol Oad iR Y Ue Rem gL o :

The appeal to the Appellate Tribiinal shall be filed in’ quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty

alone is in dispute.”
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Order in appeal

The subject appeal is filed by M/s. Krishna Electricals, Plot no.B-2,Phase-II,GIDC
Naroda, Ahmedabad (Hereinafter Referred To As ‘The Appellant) Against the Order in
Original No.04/AC DEM/15-16 (hereinafter referred to as ‘the impugned order) passed
by the Assistant Commissioner, Central Excise,Div-I, Ahmedabad-II (hereinafter
referred to as ‘the adjudicating authority’). The appellant is engaged in the
manufacture of Ferrous/Remelting Scrap falling under Tariff Heading No. 85 and 72
of the Central Excise Tariff Act 1985.

2. Brief facts of the case is that the appellant has availed "Suo-moto" Cenvat
Credit of Duty Rs. 1,08,000/-which was debited by them in excess in the month of
October 2010. The same is inadmissible as per Section 11B of the Central Excise
Act, 1944. That they have not revealed the facts that they have taken the Cenvat
Credit in the return ER-1 of January, 2011. The appellant have suppressed the material
facts from the department with an intention to take Cenvat Credit "suo moto" by
~ contravention of the provisions of Rule 9 of CCR 2004. Hence, the extended
period is invoked for the recovery of Cenvat Credit along with interest and liable for
penalty under Rule 15(2) of CCR 2004.Show Cause Notice issued and confirmed the
demand vide above order.
3. Being aggrieved by the impugned order the appellant filed the present
appeal on the following main grounds.
a. that the contentions raised is nothing but a misreading of ER-1 Return filed for the
month of October, 2010, wherein it is clear that they have shown Cenvat duty paid
on excisable goods of Rs. 9,35,718/- correctly but in details of cenvat credit
taken and utilized column at Sr. No. 6 credit utilized shown as Rs.10,35,718/- So
there was a typographical mistake occurred and appellant has rectified the
said mistake of opening Balance and closing balance in next Return. Hence the
appellant has not taken credit suo-motto but simply rectified the typographical
mistake of figure shown in ER-1 Return. They rely upon the following decisions
1. 2014-TIOL-121-HC-MAD-CX M/s ICMC Corporation Ltd Vs. CESTAT
(2) 2008-TIOL-1502-CESTAT-AHM. M/s Lark Wires &
Infotech Ltd Vs CCE 86 CC Vadodara-II :
b. that in view of the above said facts, the appellant has not contravention of

provision of Rule 9 of cenvat credit Rules 2004 and not liable to pay cenvat credit ,

interest and not liable to pay penalty .

4. Personal Hearing was held on 19.8.2016, 3-11-16,07-11-16,and15-11-16,however
nobody appeared on behalf of the appellant. I have gone through all records in the
form of Show Cause Notice, the impugned order and written submissions. The issue
to be decided is whether there is any provision in the law to take sue-motto
credit of excess duty paid and thereby adjusting the duty payable. I find that, the

appellant had written letter and requested the Range Superintendent regarding e,
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reclify openlng and closing balance in the ER-1 for Ihe month of January 2011 for mistakes accrued
due to the debit amount in the month of October 2010 The appellant has not
informed whether they had availed the said duty amount in their books i.e RG-23A
Part-I.The appellant have claimed that they have not taken credit sue-motto
but simply rectified the typographical mistake of figure shown in ER-1
Return. The fact is that the appeilant has resorted to availing suo-motto
credit of the duty paid in excess by adjusting their duty liability. I find that,
there is no provision under the Central Excise Act or Rules to take such credit
and adjustment of excess credit. It has been laid down in various settled case laws that
any credit wrongly debited twice or in excess cannot be taken as re- credit and the
proper remedy is to file the refund for the excess credit if wrongly debited. I rely on the
case laws of 1. in the case of BDH Industries Ltd. Vs. Commissioner of C.Ex.(Appeals),Murnbai
{2008(229) ELT.364[Tri-LB)} wherein it is held that;  “Suo- motto refund of excess/ twice paid duty
- No proviision" Central Excise Act, 1944 and Rules allowing sue-motto taking of credit or refund
sanction by proper officer - Any correction in PIA/Cenvat account- need to have Department's
sanction - Submission that it is only on accounting error not sustainable as debit entry in
accounts only towards payment of duty, hence refund of these amounts to be considered as
refund of duty only - All types of refund to be filed under Section 118 of Central Excise Act,
1944 and no sue-motto refund/ credit of the duty can be taken."

2. 2011(274) ELT2015 (Tri-Mumbai) Candidco(l) Ltd. Vs CCE, Nagpur
3. 2009 (247)ELT 519 (Tri - Del) Titawai Sugar Complex Vs. CCe, Meerut-I

5. However, since this is not a case of excess payment but rectification of mistake,
it needs to be ascertained and decided accordingly. I Thefore, remand the case
back to original authority to examine it fresh whether it is a case of rectification of
typographical mistake or otherwise and pass a speaking. order after affording
opportunity of Apersonal hearing to the appellant, who will provide entire

documents he wishes to rely upon within 15 days of receiving of this order.

6. In view of the foregoing discussion and findings, I set aside the order and

remand the matter for fresh decision.
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The appeal filed by the appellant stand disposed off in above terms. \ m
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By Regd. Post A. D

M/s. Krishna Electricals,
Plot no. B-2,Phase-I,
GIDC, Naroda,

Ahmedabad- 382330

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Dy. Commissioner, Central Excise, Div-I, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.
S . Guard Lie.
6. PAfile




