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~ 3TT?;"~T "fi" fuo:ricn ~ ~
Arising out of Order-In-Original No. 04/AC/DEMAND/15-16 Dated: 25-05-2015
issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad-II

'Ef JllJlc>lcfici~/Wklcllcfl cfiT ~™ 'Qill (Name & Address of the Appellant/Respondent)

Mis Krishna Electricals

asl{ ca4fh zr 3rd 3n7er k 3rials 3era cfi"{c'IT . i c=rr ~ ~ JTitQr m IDd "ll'~~

GJnW "J"flJ" ~am~ tfiT .3-flfrc;r m 4rtrur 3rlaa Ir a Gaar ? I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

a:irn=r tRcflR cJTT~8;,Uf ~ :

Revision application to Government of India:

(I) (en) (@) a&tr 35uT eras 3f@1fer 1994 Rt rr 3raa #tk aar "J"flJ" cFITffi>lT m mt cR" ~ cum
tfiT 3tf-cum m rzra uign h 3-RfilTc'f grharur 3mar 3refa +fra, m«, "fR<ITT{ , m~.~
Rama, atf #ifsra, fa tu raa,vi mi, re fer-1 10001 at RR a# uR@ [

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

. Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) me; mt #r if h ma sra zfrma far sisra zn 3-Tc=ll cn1-F@1dl * m fcfRf1"
:i:iswTR ~ ~~ * m c>)- -arc=r ~ awl cR", m fcfRf1"~ m mR iR" ~ ~ fcfRf1" cnR¼ic-l
ii zm fen isram ii t ma R ufsu h adua $ el

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

( s ) a h a f@st zg znr J r 3jfa m u znrml fa f f r ii 5uir re
qluj" m ~~~ m ~ m ;i:rrcm;r ii t ma h a fansr ar qr Fc-tmfc-la i 1
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€(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

ifaUna l sna zje gram fg u spt ifs mar #t {& st hk arr vi1 si
tTNr -~ m1'.f cfi garfas sngai, sf cfi &lxT i:rrfur cIT ~ L!x <TT qTc'," if fcrITf~ (.=f.2) 1998

tITTT 109 IDxT Rgc@ ~ ~ 611

(d) Credit of any duty allowed to be utilized towards payment of excise duty .on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under ·f-~c. 1°~%i-'t,
of the Finance (No.2) Act, 1998.

~~~(om) Pllll-llctft"t. 2001 cfi m1'.f 9 cfi 3R'l1TT1 fctPI Fcfcc WP-f xt&lT~-8 if ql° ~
T-f, ~ om cfi m 3001~~fr c\'l,=r l=jffi cfi '100 ~-3001 ~ om 3001 ctr cn--cn­
>ITTl-m cfi rt 5fa 3m4a fan urr alfR1 u# 7er m ~- cp1 :i"--<~HM cfi 3wfu tTNr 35-~ if
f.imfur #1 ck grar # rqd # Wif i'r3TR-6~ c1,'1 ffl °lfr ~~ I .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, ·2.nder Major Head of Account.

(2) ~fctuR 3~ cfi x-112:f Ggi ieaan ala q?) qt Gaa q "ITT "ITT ffl 200/- ffl~
# Gr ail gt vicara ya Gara vnar st it 10o/- at #6ta pnar 61U1

( .
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

«tr gca, #4ana zyen gi hara an4ala =mrznff@ran a# ,Rre­
AppeaI to Custom, Excise, & Service Tax Appellate Tribunal.

0

0

(1)

(1)

(a)

(b)

(2)

aftUna gyea an[@)fz1, 1944 t err 36-4/35-z # 3inf­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
affaor pc1iaa iif@er ft +mma 4it ggca, ab+trsq zgcn vi vaa an4)ta mrznfrUr
c1,'1 fcMt'r~m'c ~ -;:f. 3. 3TR . • g, { Re# ast v
the special bench of ·Custom, Excise & Service Tax Appellate Tribunal of West ~t.n.9k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

af#Ra uRba 2 («)'a i sagr arcana 6l 3r#ta, arft a mm vr zyca, #4
sna zycai qi hara an@la nnf@raw (Rrec) 6t ufa 2fa 4)f6at, 3lt5l-lctlf!lct Tf 3TT-20, ~

~~ cfil-41'3°:.S, -~ -.=rrx, 3TI3"~-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~~~ (om) Pllll-llctC'll, 2001 ctr m 6 cfi 3wfu 1Tl <.g-3 # fetfRa fay 3137
3Ttfu;\'m~ q,"j- ~ om cfi fcRiia 3r:frc;r ~ ~ om ctr 'qf< 4fat Rea sciTr gear
ctr T-filT, GlfM ctr T-filT 3jl aqrm Tzar u+far ; s aara zn ark m t cIBt ~ 1ooo /- ffl~
i?rrr 1 ~~~ ctr T-filT, GlfM ctr T-filT 3it ta zTzn 4if q; s at4 n 50 TI Tq m m
T, 5000/- #fl al e)fl saiTr zyca #t T-filT, GlfM ctr T-filT 3it a·urn Tnr #fl 6T, 50
~ m~ mJRr t cffit ~ 10000/- ffi 1rw-fr 6T1ft I z#r ffi~ xful-:i.-cl'< cfi -;:i-r:r fr
~Fclfu" ~ ~ cfi xiilf # vier a6t uat ats eI cfi fclJm "IWlG 'l.iitlis!PlcJJ IB?f a #6t
-wm cp1 6T \r[6T '3cm~ctr -q)o ~-11.ffi % I
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wrf~ ~~ cfi xT)q ii iier #l sr1 use5fn #M -;:rrfiIB flltjG-IPlcb lff?f cfi ~ c&t-
mrnrr cfiT m "G-lif \3cffi~ c&t- ~ f{-im=r t- 1 ,t

" s € s4

The appeal to the Appellate Tribunal shall be filed in'· quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch o.f any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) zuf z an?gr i a{ smsii ar rmrhr st t art sitar fu #l cfiT :fTTfR~
ir fcnm '1lFIT ~~ ct"2Zf cfi z gg ft fa frat udl rf xl m cfi ~ <T~-l!Wf ~
=qqTf@eravwr at ya srfla za ta ant nl va am4at fhu U1lill i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

-qrIIzu zrca rf@rfu 197o zrn visit@era al 3ryqf-4 ai#fa fefRa fa; rgar sq arr« u
1if1. am?gr zqenfetf fvfr f@rant #a am2r i rlas #t a IR "CR xti.6.50 IR1 cfiT -'llllllftll ~
[ease aan en aegy

(4)

0
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) z ail vi4fer mmaai at friru aa "cl"@" RWI'f cb'i 3ITT ~ t<TR 3~a fcnm U1lill t- \JJT xfl.:iT ~,
ah Garr zyc vi hara ar4it4 nnf@raw (ruff4fr) RWI, 1982 if frri%a t- I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) #r zy«an, ta Una zc vi hara r4)#ta nnf@raw (Rrbc), >lfu" 3flllillmt
a4car 7iar (Demand)vi s (Penalty) nl 1oqasm 4er 3rfGara? tzrifa, 3r@aawrqaGr 1o #ts
~ t" !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~x9rc; ~~ 3fin)crr~~ 3-ic=rat=r, ~r@Rq'~.rrr "cmfclf~J:ITdf"(DutyDemanded) -
.:,

(i) (Section) -ms 11D ~~~mt;
(ii) frznrarrhr4z 3fezfr rf@r;
(iii) rdhe tar a4err 6hag2r if@r.

e zrzu&ran 'if34hr'uzrsasatar, 3r41'afu at a feeua eraar'furarr." " .:) "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

sr car ii ,za 3sr # 4fr 3r4ha qfraswr as «mar sz srca 3rar l!_,~. m c\1ls Raarfa gt at ziir fa
mr ~W<n c); 10% sraaa r 3il szi ha au faafa gt as aus a 10% sraar r Rt rat &I

.:, ~ ~

«%....

f=:l" i=>}
,
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penally, where penalty
alone is in dispute."
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Order in appeal

The subject appeal is filed by M/s. Krishna Electricals, Plot no.B-2,Phase-II,GIDC
Naroda, Ahmedabad (Hereinafter Referred To As 'The Appellant') Against the Order in

Original No.O4/AC DEM/15-16 (hereinafter referred to as 'the impugned order) passed
by the Assistant Commissioner, Central Excise,Div-I, Ahmedabad-II (hereinafter
referred to as 'the adjudicating authority'). The appellant is engaged in the

manufacture of Ferrous/Remelting Scrap falling under Tariff Heading No. 85 and 72
of the Central Excise TariffAct 1985.

2. Brief facts of the case is that the appellant has availed "Suo-moto" Cenvat
Credit of Duty Rs.1,03,000/-which was debited by them in excess in the month of
October 2010. The same is inadmissible as per Section 1 lB of the Central Excise
Act, 1944. That they have not revealed the facts that they have taken the Cenvat

Credit in the return ER-1 of January, 2011. The appellant have suppressed the material
facts from the department with an intention to take Cenvat Credit "suo moto" by
contravention of the provisions of Rule 9 of CCR 2004. Hence, the extended
period is invoked for the recovery of Cenvat Credit along with interest and liable for
penalty under Rule 15(2) of CCR 2004.Show Cause Notice issued and confirmed the
demand vide above order.

3. Being aggrieved by the impugned order the appellant filed the present
appeal on the following main grounds.

a. that the contentions raised is nothing but a misreacling of ER-I Return filed for the
month of October, 2010, wherein it is clear that they have shown Cenvat duty paid
on excisable goods of Rs. 9,35,718/- correctly but in details of cenvat credit
taken and utilized column at Sr. No. 6 credit utilized shown as Rs.10,35,718/- So
there was a typographical mistake occurred and appellant has rectified the
said mistake of opening Balance and closing balance in next Return. Hence the

appellant has not taken credit suo-motto but simply rectified the typographical
mistake of figure shown in ER-I Return. They rely upon the following decisions
1. 2014-TIOL-121-HC-MAD-CX M/s ICMC Corporation Ltd Vs. CESTAT
(2) 2008-TIOL-1502-CESTAT-AHM. M/s Lark Wires &

Infotech Ltd Vs CCE 86 CC Vadodara-II

b. that in view of the above said facts, the appellant has not contravention of
provision of Rule 9 of cenvat credit Rules 2004 and not liable to pay cenvat credit ,
interest and not liable to pay penalty.

4. Personal Hearing was held on 19.8.2016, 3-11-16,07-11-16,and15-11-16,however
nobody appeared on behalf of the appellant. I have gone through all records in the
form of Show Cause Notice, the impugned order and written submissions. The issue
to be decided is whether there is any provision in the law to take sue-motto
credit of excess duty paid and thereby adjusting the duty payable. I find that, the
appellant had written letter and requested the Range Superintendent regardin

0

0
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rectify opening and closing balance in the ER-1 for the month of January, 2011 for mistakes accrued
·•

due to the debit amount in the month of October, 2010. The appellant has not. ·.

informed whether they had availed the said duty amount in their books i.e RG-23A
Part-II.The appellant have claimed that they have not taken credit sue-motto

but simply rectified the typographical mistake of figure shown in ER-1

Return. The fact is that the appellant has resorted to availing suo-motto

credit of the duty paid in excess by adjusting their duty liability. I find that,
there is no provision under the Central Excise Act or Rules to take such credit
and adjustment of excess credit. It has been laid down in various settled case laws that
any credit wrongly debited twice or in excess cannot be taken as re- credit and the

proper remedy is to file the refund for the excess credit if wrongly debited. I rely on the
case laws of 1. in the case ofBDH Industries Ltd. Vs. Commissioner of C.Ex.(Appeals),Mumbai
2008(229) ELT.364[Tri-LB)} wherein it is held that; "Suo- motto refund ofexcess/twicepaid. duty

- Noprovision" Central Excise Act 1944 and Rules allowing sue-motto taking ofcredit or refund
sanction by proper officer - Any correction in PIA/Cenvat account· need to have Department's

0 sanction - Submission that it is only on accounting error not sustainable as debit entry in
accounts only towardspayment ofduty, hence refund ofthese amounts to be considered as

refund of duty only - All types of refund to be filed under Section 118 of Central Excise Act,
1944 and no sue-motto refund/credit of the duty can be taken."

2. 2011(274) ELT2015 (Tri-Mumbai) Candidco(I) Ltd. Vs CCE, Nagpur
3. 2009 (247)ELT 519 (Tri - Del) Titawai Sugar Complex Vs. CCe, Meerut-I

5. However, since this is not a case of excess payment but rectification of mistake,

it needs to be ascertained and· decided accordingly. I Thefore, remand the case

back to original authority to examine it fresh whether it is acase of rectification of
typographical mistake or otherwise and pass a speaking order after affording
opportunity of personal hearing to the appellant, who will provide entire

Q documents he wishes to rely upon within 15 days of receiving of this order.

6. In view of the foregoing discussion and findings, I set aside the order and
remand the matter for fresh decision.

7. 3r4qi arrzRta{ 3r4lit a fqzr 3ql#a ala far Gar ?t

am3O-"(3wr gin)
317zr#a (3r4tr - II).:,

Attested ~

7
[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad

The appeal filed by the appellant stand disposed off in above terms.
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By Regd. Post A. D

M/s. Krishna Electricals,

Plot no. B-2,Phase-II,

GIDC, Naroda,

Ahmedabad- 382330

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.

3. The Dy. Commissioner, Central Excise, Div-I, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

5 . Guard Lie.

6. PA file


